COMPANY GUARANTEE
between


[The Seller]             
And

[The Guarantor]       
Copyright subsists in this document. It may not be reproduced without the prior written consent of HCC International Insurance Company plc.
Agreement

THIS DEED is dated:       
between

(1) [The Seller]       a company registered in:       (Company Registration Number:       whose registered office is at:        (the "Seller” which expression shall include its successors in title and its permitted assignees under this Agreement); and

(2) [The Guarantor]        a company registered in Scotland, (Company Registration Number:       whose registered office is       (the “Guarantor”). 

Whereas

A. The Seller has agreed to provide goods and services to the Buyer under and pursuant to Contracts (as defined below);
B. The Guarantor has agreed to guarantee the Buyer’s due performance of its payment obligations under and pursuant to each Contract (as defined below).

Now it is hereby agreed as follows

1. Definitions

“Business Day” means a day (other than a Saturday, Sunday or public holiday) when banks in London are open for business.

“Buyer” means [full Company Name of Buyer]       a company incorporated and registered in the United Kingdom with company number       whose registered office is at       .     

“Contract” means each and every contract for the supply of goods and/or services entered into between the Seller and the Buyer whether on or after the date of this Agreement.

“Guaranteed Obligations” means of all its obligations, warranties, duties, undertakings, indemnities and liabilities, whether actual or contingent, under the Contracts including the proper and punctual payment by the Buyer of any amounts required to be paid under the Contracts  or as damages for any breach of any of the provisions thereof

2. Guarantee of Performance

2.1 In consideration of the Seller entering into the Contracts with the Buyer the Guarantor, subject always to clause 2, unconditionally and irrevocably guarantees as primary obligor to the Seller as a continuing obligation to the Seller the proper and punctual performance and observance by the Buyer of all the Guaranteed Obligations.
2.2 Subject always to clause 2, the Guarantor covenants with and undertakes to the Seller to pay and make good to the Seller any losses, costs, claims, interest, damages, proceedings and expense (including legal expenses on the standard basis) occasioned to or suffered by the Seller arising due to the breach by the Buyer of its duties and obligations under the Contracts and sums payable by the Buyer to the Seller in connection with or arising out of the Contracts and which the Buyer is obliged to pay the Seller taking into account all sums due and payable to the Buyer under the Contracts.  
2.3 The Seller shall not be obliged before enforcing any of its rights or remedies conferred upon it by this Agreement or by law:

2.3.1
to grant any time or indulgence to the Buyer;

2.3.2
to take any legal proceedings or action or obtain any judgment against the Buyer in any court;

2.3.3
to make or file any claim in any bankruptcy, liquidation, winding up or dissolution of the Buyer; or

2.3.4
to pursue or exhaust any other right or remedy against the Buyer;

and subject to clause 2, the liabilities of the Guarantor under this Agreement may be enforced irrespective of whether legal proceedings are being or have been taken against the Buyer.

2.4
Any judgment of the court or arbitrator’s award or decision of an adjudicator against the Buyer in favour of the Seller under the Contracts shall be conclusive evidence for the purposes of this Agreement as to any liability of the Buyer to which such judgment or award or decision relates (unless and until the same is set aside by any competent tribunal) but on condition that if the Seller commences any proceedings in court or arbitration proceedings or adjudication against the Buyer under or in connection with the Contracts, it shall so notify the Guarantor within 28 days (or in the case of adjudication, three Business Days (as defined in the Contracts)) after their commencement.  The Seller and the Buyer each agree that if the Guarantor requests within 28 days (or in the case of adjudication, three Business Days) of such notification that it be joined as a party to or be heard in such proceedings, it will promptly take all reasonable steps within its power to have the Guarantor joined or given rights of audience in such proceedings.

3. Liability

Save for any reasonable and proper costs incurred by the Seller in enforcing its rights under this Agreement against the Guarantor, the Guarantor’s liability to the Seller by virtue of this Agreement shall not (when aggregated with any liability of the Buyer under the Contracts paid) be greater than it would have been had the Guarantor been named as the Buyer under the Contracts. The Guarantor shall have no further liability under this Agreement for any claims notified in proceedings issued after the date that is the Expiry Date (as defined in the Contracts).

4. No Waiver 

4.1
The Guarantor shall not be discharged or released from this Agreement by:

4.1.1
any arrangement made between the Seller and the Buyer or any alteration in the obligations of the Buyer under the Contracts;

4.1.2
any time, forbearance, forgiveness or other indulgence granted by the Seller;
4.1.3
any amendment, modification, waiver, consent or variation, express or implied, to the scope of the Contracts, or any related documentation;

4.1.4
the enforcement, absence of enforcement or release of the Contracts or of any security, right of action or other guarantee or indemnity;

4.1.5
the dissolution, amalgamation, reconstruction, reorganization, or administration of the Buyer or any other person;

4.1.6
the illegality, invalidity or unenforceability of or any other defect in any provision of the Contracts;

4.1.7
any indulgence or additional or advanced payment, forbearance, payment or concession to the Buyer;

4.1.8
any compromise of any dispute with the Buyer;

4.1.9
any failure of supervision to detect or prevent any fault of the Buyer;

4.1.10
any termination of the Contracts due to a Termination Event;

4.1.11
any assignation of the benefit of the Contracts; or

4.1.12
any other act or thing whatsoever done or omitted to be done by any person which may render void or unenforceable the Guarantor’s obligations under this Agreement.

4.2
The Guarantor shall not be released from its obligations under this guarantee or have its obligations diminished by the occurrence of any of the events of default set out in the Contracts or by any disclaimer of the Contracts by any receiver, administrative receiver, administrator or liquidator of the Buyer.

4.3
The Guarantor authorises the Buyer and the Seller to make any addendum or variation to the Contracts, the due and punctual performance of which addendum or variation shall be likewise guaranteed by the Guarantor in accordance with the terms of this Agreement. The obligations of the Guarantor hereunder shall in no way be affected by any variation or addendum to the Contracts.

5. Guarantor representations and warranties

The Guarantor represents and warrants to the Seller that:

5.1
the Guarantor has all requisite power and authority, and has taken all necessary corporate action, to enable it to enter into and discharge its obligations under this Agreement;

5.2
the obligations  of the Guarantor under this Agreement shall, when executed, constitute legal, valid, and binding obligations enforceable in accordance with the terms of this Agreement; 

5.3
the Guarantor does not require the consent, approval or authority of any other person to enter into or perform its obligations under this Agreement; 

5.4
the Guarantor's entry into and performance of its obligations under this Agreement will not constitute any breach of or default under any contractual, governmental or public obligation binding on it; and 

5.5
the Guarantor is not engaged in any litigation or arbitration proceedings which might affect its capacity or ability to perform its obligations under this Agreement and to the best of its knowledge no such legal or arbitration proceedings have been threatened or are pending against it.

6. Assignation

6.1
The Seller may, without the consent of the Guarantor, assign or charge the benefit of this Agreement to any person to whom the Seller lawfully assigns, charges or novates the benefit of the Contracts. This Agreement shall not be otherwise assignable.

6.2
The Guarantor shall not be entitled to contend that any person to whom this Agreement is assigned is precluded from recovering under this Agreement, including recovering any loss incurred by such assignee resulting from any breach of this Agreement, by reason that such person is an assignee and not a named promisee hereunder.

7. Continuing Guarantee

This Agreement is a continuing guarantee and shall remain in operation until all obligations, warranties, duties, undertakings, indemnities and liabilities of the Buyer under the Contracts have been duly and completely performed and observed and the Buyer shall have ceased to be under any actual or contingent liability to the Seller.

8. Non-Compete

8.1
So long as any sums are due and payable by the Guarantor to the Seller under this Agreement, the Guarantor shall not commence proceedings against the Buyer nor claim any set off or counterclaim against the Buyer or compete against the Seller in relation to any such sums.

8.2
If the Guarantor receives monies from the Buyer as payment under this Agreement, such monies shall be held on trust for the Seller unless the Seller has no outstanding claim against the Buyer.

9. Third Party Rights

There shall not be created by this Agreement a jus quaesitum tertio in favour of any person whatsoever.

10. Jurisdiction

This Agreement shall be considered as a contract made in Scotland and shall be subject to the laws of Scotland.  The courts of Scotland shall have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement and the parties irrevocably submit to the jurisdiction of those courts.
11. Notices

Any notice or demand to be served under this Agreement must be in writing and must be served by hand or by registered post or recorded delivery, and in the case of a corporation must be served at its registered office for the time being. In any other case notice may be served at any address for the time being of the person to be served. Service shall take effect, if given by hand, on the date of delivery. If given by post, it shall take effect two days after posting, excluding Saturdays, Sundays and statutory holidays.

IN WITNESS WHEREOF these presents consisting of this and the preceding 3 pages are executed by the parties hereto on this and the following page as follows:

This document has been executed as a Deed and is delivered and takes effect on the date stated at the beginning of it.
	Executed as a Deed by 

[Name of Seller]       
acting by 

[Name of first Director]       
a director and 

[Name of second Director or 

Secretary]       
[a director OR its Secretary]
	................................................

[signature of first Director]

Director

.................................................

[signature of second Director]

[Director OR Secretary]

	OR

	

	Executed as a Deed by 

[Name of Seller]       
acting by 

[Name of Director]       
a Director, in the presence of:

..........................................................................

[SIGNATURE OF WITNESS]

[Name]       
[Address]       
[Occupation]       
Of Witness
 
	.................................................

[signature of Director]

Director

 

	Executed as a Deed by 

[Name of Guarantor]       
acting by 

[Name of first Director]       
a director and

[Name of second Director or 

Secretary]       
[a Director OR its Secretary]
	.....................................

[signature of first Director]

Director

.....................................

[signature of second Director OR Secretary]

[Director OR Secretary]

	OR

	

	Executed as a Deed by 

[Name of Guarantor]       
acting by 

[Name of Director]       
a director, in the presence of:

..........................................................................

[SIGNATURE OF WITNESS]

[Name]       
[Address]       
[Occupation]       
Of Witness
	.....................................

[signature of Director]

Director
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